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granted and the procedures the peti-
tioner must follow to obtain release of
the property or the monetary interest
therein. The Chief shall advise the pe-
titioner or the petitioner’s attorney to
consult with the U.S. Attorney as to
such terms and conditions. The U.S.
Attorney shall confer with the seizing
agency regarding the release and shall
coordinate disposition of the property
with that office and the USMS or other
property custodian.

(j) Petitions denied. If the Chief denies
a petition, a copy of that decision shall
be mailed to the petitioner (or, if rep-
resented by an attorney, to the peti-
tioner’s attorney of record) and mailed
or transmitted electronically to the ap-
propriate U.S. Attorney, the USMS or
other property custodian, and to the
seizing agency. The decision shall
specify the reason that the petition
was denied. The decision shall advise
the petitioner that a request for recon-
sideration of the denial of the petition
may be submitted to the Chief at the
address provided in the decision, in ac-
cordance with paragraph (k) of this
section.

(k) Request for reconsideration.

(1) A request for reconsideration of
the denial shall be considered if:

(i) It is postmarked or received by
the Asset Forfeiture and Money Laun-
dering Section at the address contained
in the decision denying the petition
within 10 days from the receipt of the
notice of denial of the petition by the
petitioner;

(ii) A copy of the request is also re-
ceived by the appropriate U.S. Attor-
ney within 10 days of the receipt of the
denial by the petitioner; and

(iii) The request is based on informa-
tion or evidence not previously consid-
ered that is material to the basis for
the denial or presents a basis clearly
demonstrating that the denial was er-
roneous.

(2) In no event shall a request for re-
consideration be decided by the ruling
official who ruled on the original peti-
tion.

(3) Only one request for reconsider-
ation of a denial of a petition shall be
considered.

(4) Upon receipt of the request for re-
consideration of the denial of a peti-
tion, disposition of the property will be
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delayed pending notice of the decision
at the request of the Chief. If the re-
quest for reconsideration is not re-
ceived within the prescribed period, the
USMS or other property custodian may
dispose of the property.

(1) Restoration of proceeds from sale.

(1) A petition for restoration of the
proceeds from the sale of forfeited
property, or for the appraised value of
forfeited property when the forfeited
property has been retained by or deliv-
ered to a government agency for offi-
cial use, may be submitted by an owner
or lienholder in cases in which the peti-
tioner:

(i) Did not know of the seizure prior
to the entry of a final order of for-
feiture; and

(ii) Could not reasonably have known
of the seizure prior to the entry of a
final order of forfeiture.

(2) Such a petition must be submitted
pursuant to paragraphs (b) through (e)
of this section within 90 days of the
date the property was sold or otherwise
disposed of.

§9.5 Criteria governing administrative
and judicial remission and mitiga-
tion.

(a) Remission.

(1) The ruling official shall not grant
remission of a forfeiture unless the pe-
titioner establishes that the petitioner
has a valid, good faith, and legally cog-
nizable interest in the seized property
as owner or lienholder as defined in
this part and is an innocent owner
within the meaning of 18 TU.S.C.
983(d)(2)(A) or 983(d)(3)(A).

(2) For purposes of paragraph (a)(1) of
this section, the knowledge and respon-
sibilities of a petitioner’s representa-
tive, agent, or employee are imputed to
the petitioner where the representa-
tive, agent, or employee was acting in
the course of his or her employment
and in furtherance of the petitioner’s
business.

(3) The petitioner has the burden of
establishing the basis for granting a
petition for remission or mitigation of
forfeited property, a restoration of pro-
ceeds of sale or appraised value of for-
feited property, or a reconsideration of
a denial of such a petition. Failure to
provide information or documents and
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to submit to interviews, as requested,
may result in a denial of the petition.

(4) The ruling official shall presume a
valid forfeiture and shall not consider
whether the evidence is sufficient to
support the forfeiture.

(5) Willful, materially false state-
ments or information made or fur-
nished by the petitioner in support of a
petition for remission or mitigation of
forfeited property, the restoration of
proceeds or appraised value of forfeited
property, or the reconsideration of a
denial of any such petition, shall be
grounds for denial of such petition and
possible prosecution for the filing of
false statements.

(b) Mitigation.

(1) The ruling official may grant
mitigation to a party not involved in
the commission of the offense under-
lying forfeiture:

(i) Where the petitioner has not met
the minimum conditions for remission,
but the ruling official finds that some
relief should be granted to avoid ex-
treme hardship, and that return of the
property combined with imposition of
monetary or other conditions of miti-
gation in lieu of a complete forfeiture
will promote the interest of justice and
will not diminish the deterrent effect
of the law. Extenuating circumstances
justifying such a finding include those
circumstances that reduce the respon-
sibility of the petitioner for knowledge
of the illegal activity, knowledge of
the criminal record of a user of the
property, or failure to take reasonable
steps to prevent the illegal use or ac-
quisition by another for some reason,
such as a reasonable fear of reprisal; or

(ii) Where the minimum standards
for remission have been satisfied but
the overall circumstances are such
that, in the opinion of the ruling offi-
cial, complete relief is not warranted.

(2) The ruling official may in his or
her discretion grant mitigation to a
party involved in the commission of
the offense underlying the forfeiture
where certain mitigating factors exist,
including, but not limited to: the lack
of a prior record or evidence of similar
criminal conduct; if the violation does
not include drug distribution, manufac-
turing, or importation, the fact that
the violator has taken steps, such as
drug treatment, to prevent further
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criminal conduct; the fact that the vio-
lation was minimal and was not part of
a larger criminal scheme; the fact that
the violator has cooperated with fed-
eral, state, or local investigations re-
lating to the criminal conduct under-
lying the forfeiture; or the fact that
complete forfeiture of an asset is not
necessary to achieve the legitimate
purposes of forfeiture.

(3) Mitigation may take the form of a
monetary condition or the imposition
of other conditions relating to the con-
tinued use of the property, and the re-
turn of the property, in addition to the
imposition of any other costs that
would be chargeable as a condition to
remission. This monetary condition is
considered as an item of cost payable
by the petitioner, and shall be depos-
ited into the Assets Forfeiture Fund as
an amount realized from forfeiture in
accordance with the applicable statute.
If the petitioner fails to accept the rul-
ing official’s mitigation decision or
any of its conditions, or fails to pay
the monetary amount within 20 days of
the receipt of the decision, the prop-
erty shall be sold, and the monetary
amount imposed and other costs
chargeable as a condition to mitigation
shall be subtracted from the proceeds
of the sale before transmitting the re-
mainder to the petitioner.

§9.6 Special rules for specific peti-
tioners.

(a) General creditors. A general cred-
itor may not be granted remission or
mitigation of forfeiture unless he or
she otherwise qualifies as petitioner
under this part.

(b) Rival claimants. If the beneficial
owner of the forfeited property and the
owner of a security interest in the
same property each file a petition, and
if both petitions are found to be meri-
torious, the claims of the beneficial
owner shall take precedence.

(c) Voluntary bailments. A petitioner
who allows another to use his or her
property without cost, and who is not
in the business of lending money se-
cured by property or of leasing or rent-
ing property for profit, shall be granted
remission or mitigation of forfeiture in
accordance with the provisions of §9.5.

(d) Lessors. A person engaged in the
business of leasing or renting real or

243



		Superintendent of Documents
	2014-10-09T14:56:36-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




